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NORTH AMERICAN REYIEW. 

No. CLXX. 



JANUARY, 1856. 



Art. I. — Elements of International Law, by Henry Wheaton, 
LL. D. Sixth Edition. With the last Corrections of the 
Author, Additional Notes, and Introductory Remarks, con- 
taining a Notice of Mr. Wheaton's Diplomatic Career and 
of the Antecedents of his Life. By William Beach Law- 
rence, formerly Charge d' Affaires of the United States 
at London. Boston : Little, Brown, and Company. 1855. 
Svo. 

This is a greatly improved edition of a work now become 
classical in both hemispheres. The first edition of Mr. 
Wheaton's Elements of International Law — the first ele- 
mentary compend of the entire subject of the law of nations 
in our language — appeared in London, in 1836. It was 
reprinted in Philadelphia the same year, and shortly after- 
wards reviewed in this journal.* A third edition was pub- 
lished at Philadelphia in 1844. Editions in the French lan- 
guage, prepared by the learned and lamented author, with his 
latest revisions and emendations, were published at Leipzig 
and Paris in 1848 and in 1852 - 3, so that the present highly 
improved edition, published under the able superintendence of 
Mr. W. Beach Lawrence, is the sixth of this standard work. 



* North American Review, Vol. XLIV. p. 16. 
VOL. LXXXII. NO. 170. 1 
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So rapid a succession of editions of a work of this kind is of 
itself a sufficient testimony to its value. The leading journals 
of Europe, both English and Continental, have been emphatic 
in its praise, and the authority of our countryman as a wise 
and safe expounder of the public law is established by the 
general consent, abroad and at home, of those most competent 
to form an opinion on the subject. We scarce know another 
instance of a reputation so solid and so generally admitted, 
which has been as promptly built up as Mr. Wheaton's in a 
great department of moral science. When it is considered 
how much of the professional intellect of the nineteenth cen- 
tury has been employed, at the bar and on the bench, in de- 
fining the rules of the public law, what vast interests public 
and private have been affected by the application of those 
rules during the great wars of the French Revolution, and 
how many able men have undertaken as text-writers to dis- 
cuss the principles on which questions affecting those interests 
have been adjudicated by the tribunals, it may well be deemed 
a rare distinction for our honored countryman, to have won 
for himself the reputation of the leading elementary writer in 
this department, — at once the earliest and the ablest com- 
mentator on the Law of Nations in the English language. 

The last hundred years may be well regarded as a Seculum 
Mirabile of public law; more and greater questions having 
presented themselves for discussion and adjudication, than in 
the whole period which had elapsed from the consolidation of 
the modern European system down to the seven years' war. 
It is sufficient for the justification of this remark to refer to 
the rule of '56, to the right of colonies to assert their inde- 
pendence and of foreign states to recognize it, to the armed 
neutralities, to the questions of the provision trade and of con- 
traband which grew up in 1793 and the following years, to 
the doctrines asserted in the Orders in Council and the French 
Decrees, to the general readjustment of the balance of power 
by the Congress of Vienna, to the right of search attempted 
to be set up in time of peace for the suppression of the African 
slave trade, to the extent and limitation of the right of inter- 
vention in the concerns of other states, and now lately to the 
new principles of neutral trade, which have received the sanc- 
tion of the belligerent powers during the present war. 
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In reference to most of these questions the United States 
have been the power most deeply concerned, as they have 
often been the only neutral power, and at all times the neutral 
whose interests were of the greatest magnitude. To this cir- 
cumstance it is no doubt to be ascribed, that the professional 
mind of the country has shown itself so well prepared for the 
discussion of questions of public law, and that the tribunals 
of the United States exhibit on the bench and at the bar a 
greater array of names that have shed light on this depart- 
ment of jurisprudence, than any other country. What country 
in Europe can produce within one generation six names as 
distinguished in this department as those of Marshall, Story, 
Kent, Webster, Pinkney, and Wheaton, not to name some 
who still live ? 

One other general remark forces itself upon us. Of all the 
principles of public law asserted by the great powers of Eu- 
rope during the last century, enforced by their courts of ad- 
miralty, and maintained by their governments, even by the 
aid of the ultima ratio regum, by far the most important were 
those by which the British and French governments, through 
their Orders in Council and Decrees, sought to extend their 
jurisdiction over the neutral trade of the world, and to com- 
pel all nations to range themselves on one side or the other of 
the mighty contest they were waging with each other. After 
a diplomatic juggle between the two great powers, of which 
history will not readily produce the parallel, these conflicting 
orders and decrees produced a destructive war between the 
United States and Great Britain; the two nations in the 
civilized world connected by the strongest bonds of natural 
affinity, commercial interest, and general sympathy. This 
war, like all other wars between powerful states, was attended 
by a frightful sacrifice of property and life. That the decrees 
of France were mere acts of despotic power, resting on no 
basis of justice and right, was always maintained by England, 
as the counterpart of this proposition was always maintained 
by France. A " Declaration on the Orders in Council," dated 
Westminster, April 21, 1812, states that the government of 
France perseveres in " the assertion of principles and in the 
maintenance of a system, not more hostile to the maritime 
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rights and commercial interests of the British empire than 
inconsistent with the rights and independence of neutral na- 
tions." It must be admitted that the course adopted by Great 
Britain in consequence of this state of things was a most ex- 
traordinary violation of the rules of state logic and public 
morality. She denounced the French decrees only to justify 
herself in imitating them ; as if a retaliated wrong became a 
right. She went further than this, and declared her purpose 
of maintaining those very principles and adhering to those 
practices as her " undoubted maritime rights," which, as set 
forth and practised by France, she declared to be infractions 
of the law of nations. Such was her doctrine in 1812, such 
was the language of the throne, of Parliament, and of the 
Courts of Admiralty, even with a judge like Lord Stowell on 
the bench ; and we now read from the highest British author- 
ity, that the Orders in Council " were grievously unjust to 
neutrals, and it is now generally allowed that they were con- 
trary to the law of nations and our own municipal law." * It 
is true that, as late as 1839, a respectable English author (Mr. 
Manning) continued to justify the Orders in Council, on the 
ground of retaliation, and on the assumption that the neutral 
powers, that is, the United States, failed to oppose any resist- 
ance to the Berlin Decree of 1806, which he considers the first 
step in the Continental system. " With regard to the justice 
of the case," he remarks, " I hope that it is not national preju- 
dice which inclines me to believe that our country is not 
liable to much reproach. Our measures were strictly retali- 
atory. At the time of the publication of the Berlin Decree, 
nothing had been done by our government to warrant such 
aggression." f Impartial history, however, will give a different 
version of the facts of the case, and in the same chapter in 
which he pronounces the opinion, Mr. Manning narrates facts 
which show that the Berlin Decree was itself a retaliatory 
measure. But supposing this to be otherwise, it must be a 
case of unquestioned, long-continued acquiescence on the 
part of the neutral in the wrong-doing of one belligerent, 



* Lord Campbell's Lives of the Chancellors, Vol. VII. pp. 218, 301. 
t Manning's Commentaries on the Law of Nations, p. 347. 
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which would authorize the other belligerent to break down 
the most important provisions of the public law under pre- 
tence of retaliation. The Berlin Decree bears date on the 
21st of November, 1806, and the first measure of retaliation 
on the part of the British government was an Order of Coun- 
cil of the 7th of January, 1807, at which time the news of the 
Berlin Decree had not probably reached the United States. 

Besides, if every act of injustice and violence on the part of 
one belligerent is to be retaliated, especially on innocent third 
parties (against whom the very word " retaliation " is a con- 
tradiction in terms), a long-continued war between powerful 
states would end in an iniquitous emulation of wrong. " It 
is monstrous to suppose," says Lord Stowell, " that, because 
one country has been guilty of an irregularity, every other 
country is let loose from the law of nations, and is at liberty 
to assume as much as it thinks fit." * 

But it is unnecessary to pursue this argument. Later and 
higher authorities than Mr. Manning abandon the point. In 
addition to the remark of the present Lord Chief Justice of 
England which we have just quoted, the general sentiment of 
the enlightened public at the present day is, we believe, ex- 
pressed by Mr. Wildman in his valuable work on International 
Law, when he says, in the passage to which we have already 
referred, that the Berlin and Milan Decrees and the Orders in 
Council "were an innovation of the right of every neutral 
state to carry on its own lawful trade with a belligerent. 
They assume the power of a single state to vary interna- 
tional rights by its private ordinances, and to impose the 
penalties of a breach of blockade, where no actual blockade 
existed. They assumed, in contravention of the clearest 
principles of public law, a right to create blockades by proc- 
lamation." 

We will only observe, in passing from this topic, that much 
that was claimed by Great Britain in the Declaration relative 
to the Orders in Council of April 21, 1812, " as an ordinary 
and indisputable right of maritime war " to which she was 
determined to adhere, — such as the validity of paper block- 

* Wildman's Institutes of International Law, Vol. II. pp. 183 - 185. 
1* 
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ades and the right of the belligerent to capture enemy's prop- 
erty in neutral vessels, — has been either formally abandoned 
by her or suspended for the present war. Of another preten- 
sion of Great Britain, which entered largely into the causes of 
the war of 1812, that of impressing her subjects from neutral 
vessels, although no formal renunciation of it has ever taken 
place, it may be safely assumed that no attempt will ever be 
made to revive it. It is probable that the practice of manning 
the Royal Navy by impressment even at home has been de- 
finitely abandoned ; but whether this is the case or not, the 
attempt to renew the practice in reference to American ships 
would be simply to add the United States to the number of 
her antagonists, in any war in which she might be engaged. 

We are wandering, however, from our purpose at this time, 
which is to invite the attention of our readers to the present 
edition of Mr. Wheaton's Elements of International Law, 
prepared by his friend, Mr. W. Beach Lawrence, who has 
substantially increased the value of the work by his own con- 
tributions. These consist of an introductory memoir on the 
life, career, and writings of Mr. Wheaton, and annotations on 
the various topics discussed in the body of the work. In these 
annotations Mr. Lawrence has collected from the subsequent 
legislation and diplomacy of Europe and America, whatever 
is calculated to throw light upon his author's text. The In- 
troduction, which occupies more than a fourth part of the 
volume, consists of a compendious narrative of Mr. Wheaton's 
career, with appropriate comments on his various writings, on 
his diplomatic services, the questions discussed, and the con- 
ventions and treaties negotiated by him. We are pleased to 
be able to regard it as the earnest of a larger biographical 
work, which Mr. Lawrence permits us to expect from him at 
some future day, narrating Mr. Wheaton's honorable career 
in ample detail, with a selection from his public despatches, 
his voluminous correspondence with eminent contemporaries, 
and his miscellaneous writings. Such a work, executed with 
the ability of which in the present publication Mr. Lawrence 
has shown himself master, will form at once an imperishable 
monument to the memory of one of whom the country is 
justly proud, and a valuable contribution to the literature of 
our common language. 
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Few of his contemporaries, as we have already hinted, have 
run so successful a career, or achieved so enviable a reputa- 
tion, as Mr. Wheaton. His writings have become text-books 
throughout Europe and America. They are in fact too well 
known to need analysis or comment on our part; and we 
have thought our pages might be best employed, on this oc- 
casion, in presenting, in a condensed form, those biographical 
notices which are contained in Mr. Lawrence's Introduction, 
some of which we presume will be new, as they must all be 
interesting, to most of our readers. 

Mr. Wheaton was born in Providence, Rhode Island, on the 
27th of November, 1785, the son of Seth Wheaton, a distin- 
guished merchant of that city, and the nephew of Dr. Levi 
Wheaton, afterwards his father-in-law, distinguished as a 
physician, and eminent for literary culture, as well as for pro- 
fessional attainments. Mr. Wheaton's mother is represented 
to have been a woman of strong intellect, and rare delicacy 
and refinement ; and the family has been identified with the 
State of Rhode Island from its earliest colonization. The 
influences under which his childhood and youth were passed 
were favorable to the development of his mental powers, and 
to the early formation of a taste for knowledge, so that he was 
prepared to enter the College of his native State at the age of 
thirteen, and was graduated in 1802. He passed immediately 
to the study of his profession, under Nathaniel Searle, a prom- 
inent lawyer of the day, and at the age of twenty was pre- 
pared for admission to the bar. His studies from his school- 
boy days were well adapted to form the future publicist. 
Besides his proficiency in the usual elementary branches, he 
evinced from the earliest period a fondness for general litera- 
ture, and especially for historical research and the investiga- 
tion of the political annals of the principal modern States. 

After completing his academic and professional education 
in this country, he was enabled by the liberality of his father 
to enjoy the advantages of a residence in Europe. At the 
age when so many of our young men cross the ocean with no 
fixed views, but principally to indulge an ill-defined curiosity 
to see the world, — too often in search of the dangerous gratifi- 
cations of the dissipated capitals and watering-places of the 
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European continent, — Mr. Wheaton took up his abode in the 
quiet rural city of Poitiers, where, besides the French lan- 
guage, the mastery of which contributed so much to the suc- 
cess of his career, he acquired the foundations of that knowl- 
edge of the French law, which was not less useful to him as 
a publicist. His residence in France took place at an impor- 
tant period in the history of French jurisprudence. He wit- 
nessed the formation of the imperial codes and the reduction 
of the written and unwritten law of France to a uniform 
text, — a work in which Napoleon I. took not only a deep 
interest, but an active part, frequently attending the meetings ■ 
of the commission charged with the preparation of the codes, 
and mingling in the debates.* Mr. "Wheaton fully appreciated 
the importance of this great revision of the law of France, and 
prepared a translation of the codes for publication in this 
country, which was prevented from taking place only by the 
accidental destruction of the manuscript. 

" A witness," says Mr. Lawrence, " of the transition from the droit 
coutumier, and from a system composed of the Roman civil law and 
of royal ordinances and local regulations, to a uniform written law, he 
was preparing himself to exercise an enlightened judgment on codifica- 
tion, — a subject which, as a Commissioner of New York, under the 
first law passed by any State of the Union for the liberal revision of its 
statutes, he had twenty years afterward occasion to discuss with a view 
to its practical application." 

Mr. Wheaton's residence in Europe lasted four years, during 
which time events of the greatest importance took place in its 
political system, and changes the most alarming and extraor- 
dinary were attempted in the theory and administration of the 
public law. It was the period in which the imperial govern- 
ment was established in France ; in which a renewed general 
war succeeded the short-lived peace of Amiens ; in which the 
French ascendency was extended over the continent of Eu- 
rope, and employed by Napoleon as much as possible to crip- 
ple the trade, and in that way to undermine the power, of his 
great rival. England thought herself justified, as we have 
seen, on the principle of retaliation, in arrogating a universal 



* See North American Beview, Vol. XX. p. 393. 
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dominion over the sea, analogous to that of Napoleon on the 
land. She revived the rule of '56, which had slumbered through 
the war of the American Revolution ; she asserted the princi- 
ple of paper blockades, which swallowed up whatever re- 
mained of neutral rights, and entered with her Orders in Coun- 
cil on that course of emulative injustice of which the Berlin 
Decree, as she alleged, set the unhappy example. Mr. Whea- 
ton remained in Europe from 1802 to 1806, and witnessed the 
early stages of this policy. He possessed the friendship and 
confidence of our Ministers in Paris and London, Messrs. 
Armstrong, Monroe, and Pinkney, and was acquainted through 
his intercourse with them with the efforts of our diplomacy to 
rescue the rights and interests of the United States from the 
grasp of violence, injustice, and legalized plunder that was 
establishing itself in Europe. 

Not less calculated to fix the attention of an intelligent 
American were the political and military events of the day, 
both in England and on the Continent, — the death of Mr. Pitt 
and the formation of the ministry of his great Parliamentary 
competitor, which produced but little change in the foreign re- 
lations of the country, the great battles of Austerlitz and Traf- 
algar, the absorption of half the independent governments of 
Europe into virtual dependencies on France, the collection at 
Paris of the wonders of art which had adorned the Museums 
of Italy and Germany, in a word, the apparent consolidation 
of a power which seemed to equal that of Imperial Rome in 
the palmiest days of her ambition. Thus, at the most inter- 
esting juncture of modern history, Mr. Wheaton beheld, with 
every opportunity for intelligent observation, the fierce antago- 
nism of the two elements between which the mighty struggle 
was waged, — the military autocracy of France, instinct with 
the fiery life of the Revolution, and the indomitable energy of 
constitutional government anchored to the traditions of ages, 
too seldom restrained by regard to neutral rights, but clothing 
their violation with the gravest solemnities of judicature, and 
hurling a brave Parliamentary defiance at the most fearful 
military array which the modern world had seen. How rich 
the momentous crisis of affairs in lessons of political experi- 
ence for the youthful but well-instructed American ! 
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On his return to America in 1806, Mr. Wheaton commenced 
the practice of the law, in his native town of Providence ; but 
the character of the business usually intrusted to a young law- 
yer, in a provincial capital, is not such as to call into exercise 
the abilities of a man of talent, or to enable him to display 
the fruit of superior advantages of education and general cul- 
ture. It was also a period at which, owing to the existence 
of the restrictive system, the commerce of the country was 
reduced to comparatively narrow limits, the number of con- 
tracts proportionally diminished, and with them the amount 
of professional business. The state of affairs was in other re- 
spects unsatisfactory. Party politics ran high, and the ques- 
tions on which men differed related principally to the foreign 
relations of the country, exposed as it was to the cross fire of 
the two great belligerents, each seeking which should do the 
other the most harm, unconcerned for the rights of neutrals, — 
both looking at the United States as a feeble power that might 
be safely insulted. There was just cause of war against both 
or either of them, and there was a very proper desire, on the 
part of the government, to avoid a resort to this extreme remedy 
as long as national honor and safety would permit. As an 
alternative for war the restrictive policy was adopted, first a 
general embargo unlimited in its terms, and in fact lasting 
about a year, and then non-intercourse. As the severity of 
these measures fell in the first instance upon the navigating 
and commercial interests of the North, the party division as- 
sumed to some extent a sectional character, towards which 
indeed our party divisions have unfortunately always gravitat- 
ed. The measures of restriction were generally, but not uni- 
versally, condemned by the merchants, and their constitution- 
ality was questioned by some jurists of eminence, who did not 
allow their opinions to be controlled by party, as, for instance, 
by Mr. Samuel Dexter. Mr. Justice Story also, though the 
ablest of the Northern leaders of the Democratic party, and a 
warm supporter of the government, gave utterance to such 
views of the restrictive system, while a member of Congress 
in 1809, as caused him to be stigmatized, by President Jeffer- 
son, as a "pseudo-Republican." Mr. Wheaton's political sym- 
pathies, like those of his family, — the circumstance which 
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usually decides the party attachments of young men on enter- 
ing life, — were with the Administration, and its measures 
were supported by him with equal earnestness and ability in 
the columns of the Democratic journal of Providence. In those 
labors he was associated with the present venerable Judge 
Pitman, and with Mr. Jonathan Russell, with whom he kept 
up a continual correspondence during his diplomatic residence 
in Europe. In 1811 he appears to have contemplated a re- 
moval to New York, for the purpose of engaging in the prac- 
tice of the law in that city; which he was prevented from 
doing by the onerous novitate of three years, which was at 
that time rigidly enforced in the courts of New York, and was 
abrogated only by the Constitution of 1846. 

At the close of the year 1812, this contemplated removal 
took place, and Mr. Wheaton established himself at New 
York, as the editor of a political newspaper entitled " The Na- 
tional Advocate." In this capacity he proved himself an able 
and enlightened champion of Mr. Madison's administration. 
The great questions of our violated neutral rights were dis- 
cussed with the pen, not only of a jurist, but of a gentleman 
and a scholar. Mr. Wheaton's long residence abroad had given 
him peculiar opportunities for understanding the controversies 
of the day. The new liabilities and duties created by the war, 
then recently declared, were elucidated by him with the learn- 
ing of an accomplished publicist and the zeal of a sincere 
patriot. Several topics of international law were discussed 
in the columns of the Advocate with an ability which fore- 
shadowed his future eminence in this department. Among 
these was a vindication, on the authority of Vattel and Byn- 
kershoeck, of the right of expatriation, in answer to Mr. Gou- 
verneur Morris, an eminent statesman and diplomatist of the 
Federal party. Questions of maritime law were of course 
among those which most frequently presented themselves. In 
the Advocate first appeared the opinion of his friend, Mr. 
Justice Story, then recently elevated to the bench of the Su- 
preme Court of the United States, affirming the illegality of 
the trade under enemy's licenses, which had been extensively 
resorted to for the supply of the British armies in Spain. Mr. 
Wheaton as a journalist enjoyed the entire confidence of the 



12 LIFE, SERVICES, AND WORKS [Jan. 

Administration, and his columns were sometimes the vehicle 
of semi-official expositions of its policy. In the autumn of 
1814, he received the appointment of Division Judge Advocate 
of the Army, his nomination to that office being unanimously 
confirmed by the Senate. The year following, he retired from 
the editorship of the Advocate, on being appointed one of the 
Justices of the Marine Court of New York, a tribunal of lim- 
ited jurisdiction, and now shorn of much of its former consid- 
eration, but which has been presided over by some of the most 
eminent men at the New York bar. Mr. Wheaton filled this 
place four years. 

In 1815, under the modest title of " A Digest of the Law 
of Maritime Capture and Prizes," Mr. Wheaton published his 
first systematic work. He had naturally turned his attention 
to this subject on the breaking out of the war of 1812. This 
unpretending treatise contains a full analysis of the adjudica- 
tions of the tribunals of different countries, and especially of 
England and the United States, on questions of prize. Such 
a survey and digest necessarily involved a review of all those 
debatable points of maritime law, which had been the subject 
of our diplomatic discussions with foreign governments. Thirty 
years after its publication, this work was pronounced by Mr. 
Reddie, a writer of great accuracy and good judgment, "in 
point of learning and methodical arrangement very superior 
to any treatise on this department of the law which has pre- 
viously appeared in the English language." Nor has it, though 
a youthful production, been superseded by any of the subse- 
quent works of Mr. Wheaton. It concerns a department of 
law but incidentally embraced in his more comprehensive 
treatises. It contains a clearer and more accurate view of the 
English and French edicts against neutral commerce, than can 
be anywhere else found ; and in no other publication are they 
so ably brought to the test of the universally recognized law 
of nations. 

In 1816 Mr. Wheaton became the Reporter of the Supreme 
Court of the United States, which office he filled for twelve 
years, and in that capacity brought forth twelve volumes of 
Reports of the decisions of the dignified tribunal with which 
he was thus intimately associated. The length of time for 
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which he filled the office, and the ability with which he dis- 
charged its duties, the eminence of the magistrates who com- 
posed the Court, and of the counsel who appeared at its bar, 
and the importance of the questions which — some of them 
for the first time — were drawn into consideration, render this 
one of the most important portions of Mr. Wheaton's career. 
The manner in which he performed these new and important 
duties is spoken of by Mr. Lawrence in the following terms 
of just, but not extravagant, commendation. 

" The character which Mr. "Wheaton at once acquired as reporter was 
unrivalled. He did not confine himself to a summary of the able argu- 
ments by which the cases were elucidated, but there is scarce a proposi- 
tion on any of the diversified subjects to which the jurisdiction of the 
Court extends, that might give rise to serious doubts in the profession, 
that is not explained, not merely by a citation of the authorities adduced 
by counsel, but copious notes present the views which the publicists and 
civilians have taken of the question. Not only are Pothier and the 
Civil Code constantly quoted, and their conclusions compared with those 
of the common law, but on the introduction of a case from Louisiana, 
we have an explanation of the jurisprudence which prevailed in that 
Colony at the time of its annexation, showing how far the French and 
Spanish laws respectively were in force." 

Mr. Lawrence's judgment in the foregoing sentences is en- 
tirely in accordance with that of Mr. "Webster, as expressed in 
a review of the third volume of Mr. Wheaton's Reports, in an 
early volume of our journal,* from which a pertinent citation 
is made in the volume before us. Highly favorable opinions 
of Mr. Wheaton's labors as a reporter are also quoted from a 
letter of Mr. Justice Story, and from the treatise of Mr. Dupon- 
ceau on the Jurisdiction of the Federal Courts of the United 
States ; but the standard value of his Reports is too well un- 
derstood to require further comment. The somewhat costly 
style of the typographical execution was occasionally a matter 
of complaint by the profession, burdened as it is by the vo- 
luminous and expensive literary apparatus which the multi- 
plicity of European and American tribunals makes necessary ; 
but we apprehend that few persons at the present day, desirous 

* North American Review, Vol. VIII. p. 63. 
VOL. LXXXII. NO. 170. 2 
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either for professional use or private investigation thoroughly 
to explore any subject treated in Mr. Wheaton's notes, would 
wish, by their suppression, to render the volumes containing 
them more compendious. 

Mr. Wheaton's connection with the Court was not confined 
to the duty of reporting its decisions. He was employed as 
counsel in many of the most important causes which came 
before it. This was particularly the case in reference to the 
question of the constitutionality of State bankrupt and insol- 
vent laws, brought before the Court in Ogden and Saunders 
in 1824, and not finally adjudicated till 1827. In this great 
case Mr. Wheaton was the sole counsel associated with Mr. 
Webster, against a large array of the most eminent profes- 
sional talent of the country. But Mr. Wheaton's arduous and 
incessant labors, whether as counsel or reporter, did not en- 
gross his time. His method and facility enabled him to per- 
form a great amount of extra-official work. In March, 1819, 
he furnished for the pages of this journal a very carefully pre- 
pared and instructive Review of the first volume of Mason's 
(W. P.) " Reports of the Decisions of Mr. Justice Story in the 
Circuit Court," which is valuable, among other things, for an 
accurate summary of the law of prize, as settled in the courts 
of the United States during the Revolution, and up to the war 
of 1812.* 

In 1821 a Convention was held in the State of New York 
for revising the Constitution ; its members being chosen by 
an approach to universal suffrage. Mr. Wheaton was elected 
a delegate from the city of New York, his colleague in that 
capacity being Mr. Sanford, the successor of Chancellor Kent, 
and twice a Senator of the United States. Mr. Wheaton was 
an active and respected member of the body. He brought 
forward a proposition making it the duty of the legislature to 
pass general laws on the subject of private corporations, and 
to prohibit their creation by special acts. A call for some pro- 
vision of this kind arose, in the opinion of many persons of 
sound judgment, from the abuses connected with applications 
for bank charters. Mr. Wheaton's proposition did not prevail 

* North American Review, Vol. VIII. p. 253. 
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in 1821, but on a subsequent revision of the Constitution in 
1846, it was revived, and became a part of the fundamental 
law. It is greatly to be desired, that the temptations to abuses 
of this kind might be effectually obviated by materially lim- 
iting the right of banks to substitute circulating paper for 
a metallic medium. The almost exclusive use of a currency 
possessing no intrinsic value, in addition to all its incidental 
evils, is unquestionably one of the greatest theoretical errors 
and practical mischiefs of our commercial system. It is 
founded on the gross delusion that paper nominally converti- 
ble is actually so. Its use can have no other effect than to 
cause an unnatural inflation of prices, and a necessary depre- 
ciation in the value of the real money employed with it as a 
circulating medium. By another proposition of Mr. Wheaton 
in the Constitutional Convention, it was made the duty of the 
legislature to require the cities and towns in the State to raise 
such sums as may be necessary, in addition to their dividends 
from the common school fund, to maintain public schools in 
every city or town for the instruction of all the children. 

In November, 1823, Mr. Wheaton came actively into public 
life as a member of the New York Assembly. The approach- 
ing presidential election, and the unusual number of candi- 
dates, gave warmth to the political struggle of the ensuing 
year. After a temporary lull in party politics, from the peace 
of 1815 to the close of Mr. Monroe's administration, the ques- 
tion who should succeed him produced new and violent party 
discussions. Mr. Crawford of Georgia, the Secretary of the 
Treasury, had been nominated by the Congressional caucus of 
the Republican (Democratic) party, as it was then usually called. 
That caucus, however, had failed to bring together the whole 
Democratic force ; it was attended principally by that portion 
of the party who in the language of the day were called 
"radicals." A portion claiming to be liberal, as favoring a 
more enlarged construction of the Constitution and a free ex- 
penditure of the public money, was divided between Mr. Cal- 
houn and General Jackson. The members of the old Federal 
party were about equally distributed among all the candidates. 
Mr. Wheaton individually favored the pretensions of Mr. Cal- 
houn, and was in confidential correspondence with him during 
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the canvass. On this subject Mr. Lawrence makes the follow- 
ing just and impressive remark : — 

" To advance the pretensions of the Carolina statesman to the high- 
est office was Mr. Wheaton's motive in permitting himself to be elected 
a member of the New Tork State Assembly in November, 1823 ; and 
it is not a little remarkable, when we look to the views which Mr. Cal- 
houn subsequently took of our system of government, that our author's 
[Mr. Wheaton's] original preference for him was induced by a concur- 
rence of sentiment on the subject of the federal judiciary. To preserve 
to the Supreme Court the exposition of the Constitution in the last resort, 
was then deemed by Mr. Calhoun, as his letters of that period show, 
an object of primary importance. And it may well incline us to regard 
with indulgence the changes which inferior minds undergo, when we 
find one afterwards so eminent in the liberal school of political econ- 
omy, and whose integrity of purpose and purity of life are unassailable, 
writing to his friends in the legislature of New York to suggest ' the pro- 
priety of adopting some resolutions not to support any one not known to 
be openly in favor of domestic manufactures and internal improvements.' 
' The adoption of such,' he added, ' would go far to prostrate the hopes 
of the radicals at once in your State.' " 

These sentiments are cited by Mr. Lawrence from a letter 
of Mr. Calhoun to Mr. Wheaton, dated December 23, 1823. 

In 1825 Mr. "Wheaton was appointed a member of a com- 
mission to revise the statute law of the State of New York. 
His associates were Mr. Benjamin F. Butler, afterwards 
Attorney-General of the United States, and Mr. John Duer, 
now a distinguished member of the New York Judiciary. 
This was a task for which Mr. Wheaton's previous studies 
and professional tastes eminently qualified him, and upon 
which, in conjunction with his learned colleagues, he entered 
with industry and zeal. In a report to the legislature in 1826, 
they set forth their plan for the execution of the work, and 
submitted as a specimen the revision of the statutes which 
embraced the constitutional and administrative law of the 
State. This plan being sanctioned by the legislature, Mr. 
Wheaton and his associates engaged in carrying it into effect ; 
but his participation in the honorable duty was brought to a 
close by his entrance into the diplomatic service of the country. 
This event took place in 1827, and terminated the strictly legal 
portion of his career. 
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Notwithstanding the laborious nature of his professional 
duties, Mr. Wheaton had from the first much time for the 
cultivation of general literature. He was one of the ear- 
liest and most valued contributors to the pages of this jour- 
nal. He delivered in 1820 a learned discourse before the New 
York Historical Society, " On the Science of Public and Inter- 
national Law," which contains the elementary ideas of his 
subsequent works on that subject. It received emphatic 
commendations from the highest quarters, — Presidents John 
Adams and Jefferson, Chief Justice Marshall, and Chancellor 
Kent. In 1825 Mr. Wheaton delivered an address at the 
opening of the New York Athenaeum, in which he took a rapid 
survey of what had been accomplished in American literature, 
and presented a hopeful view of the intellectual prospects of 
the country. His last literary enterprise at this period of his 
life was his " Account of the Life, Writings, and Speeches of 
William Pinkney." A very interesting review of this work by 
the lamented Dr. Greenwood will be found in a former volume 
of this journal.* 

In 1827 Mr. Wheaton received the appointment of Charge" 
d' Affaires to Denmark, being the first permanent diplomatic 
representative ever sent by the United States to that country. 
This was the first step in a career longer than that of any 
other person ever employed in the diplomatic service of the 
United States, pursued with success, crowned with reputation, 
and illustrated by the composition of several works of great 
merit, but rendered especially memorable by the production of 
his two standard treatises on the public law. Mr. Wheaton 
sailed for England on his way to Denmark in July, 1827. During 
his residence in London, among other celebrities, he formed 
the intimate acquaintance of Jeremy Bentham, and found him 
" a charming old man, less dogmatical than he expected." 

The particular subject which received Mr. Wheaton's offi- 
cial attention during his mission to Copenhagen was the 
claim of American citizens upon the Danish government for 
captures and condemnations under the Continental system 
of Napoleon I. Denmark, too feeble to maintain her neu- 

* North American Review, Vol. XXIV. p. 68. 
2* 
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trality had she been disposed, and with little inducement to 
pursue a friendly policy toward Great Britain, from whom she 
had received affronts and injuries at once of the most offensive 
and serious character, had, although not formally adopting 
the Berlin and Milan Decrees, acted in their spirit, and allowed 
her privateers to prey upon the neutral commerce of the United 
States. Mr. G. W. Erving was sent to Copenhagen in 1811 
on a special mission, the object of which was to put a stop to 
those depredations, which object was in a good degree effected 
by him. In 1818 and 1825 the Danish government was 
given to understand, that the United States expected her 
merchants to be indemnified for their losses ; and on the rati- 
fication of a treaty of commerce between the two countries in 
1826, which contained no provision for this object, a note 
was addressed by the Secretary of State (Mr. Clay) to the 
Danish Minister, expressly precluding the idea that the de- 
mand of indemnity was abandoned. 

For a limited class of cases, partial indemnity, satisfactory 
to the claimants, was accorded at the close of 1827, within 
two months after Mr. Wheaton's arrival at Copenhagen. 
After a general negotiation carried on during the following 
years in reference to the mass of the claims, a commission 
was appointed, consisting of the aged and respectable Minister 
of Foreign Affairs, Count Schimmelman, and the Minister of 
Justice, Mr. Stemann, to discuss with the American Minister 
all the matters in controversy. This arrangement took place 
at the close of Mr. Adams's administration. That event was 
followed by a change in all our other foreign missions ; but 
General Jackson in this instance wisely disregarded the claims 
of party, and retained Mr. Wheaton at his post. 

It would take up too much space to review the discussion 
between the American and the Danish Commissioners, which 
terminated on the 28th of March, 1830, by the conclusion of 
a Convention, by which, including what had been already 
allowed, as before stated, in 1827, about three quarters of a 
million of dollars were stipulated to be paid to the merchants 
of this country. If this sum was less than the amount of 
losses actually suffered, it was considerably more than Mr. 
Wheaton had been instructed to accept. The success of the 
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negotiation was no doubt materially owing to the respectable 
character and amiable personal qualities of the American 
Minister, which came powerfully in aid of his diplomatic skill 
and his familiarity with the questions of public law involved 
in the dispute. Some of these were connected with the im- 
portant topic of belligerent convoy, to which the judgment 
of Sir William Scott in 1799 has given historical celebrity.* 
The expedient of paying a gross sum, to be apportioned by the 
American government, precluded the necessity of pursuing 
the investigation of individual cases on the part of the nego- 
tiators at Copenhagen. 

Mr. Wheaton had greatly strengthened his position in Den- 
mark by the prompt acquisition of the language of the coun- 
try, by entering into friendly relations with its men of letters, 
and devoting himself to the successful study of its history and 
antiquities. The result of these studies was communicated 
to the public, in part, through a series of articles of great value 
and interest in the volumes of this journal. In the first of 
these articles, written after he had been but a twelvemonth in 
Copenhagen, he reviewed Professor Schlegel's work on the 
public law of Denmark, explaining not only the constitution 
of that realm, but its political connection with the duchies of 
Schleswig, Holstein, and Lauenburg, which in 1850 became 
the subject of a controversy that threatened the peace of Eu- 
rope. This was followed in successive numbers of our journal 
by an Essay on Scandinavian Mythology, Poetry, and History, 
in a notice of the third volume of Professor Finn Magnusen's 
edition of the Poetical Edda, and of the first volume of Pro- 
fessor Geijer's History of Sweden, and by articles on the 
ancient laws of Iceland, the Anglo-Saxon Literature and Lan- 
guage, and the antiquities of Egypt as illustrated by the dis- 
coveries of Champollion.f 

Mr. Wheaton's Essay on Scandinavian topics, prepared for 
this journal, formed the suitable prelude to the valuable work 
which in 1831 was published simultaneously at London and 
Philadelphia, under the title of " History of the Northmen, from 

* Robinson, Vol. I. p. 340. 

t North American Review, Vols. XXVII. p. 285 ; XXVUI. 18 ; XXIX. 361 ; 
XXX. 556, 558; XXXIH. 325. 
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the Earliest Times to the Conquest of England by "William of 
Normandy"; a work which on its first appearance attracted 
extensive notice in Europe and America. In a review of it 
which appeared in this journal from the pen of Mr. Washing- 
ton Irving, it is stated to evince throughout " the enthusiasm 
of an antiquarian, the liberality of a scholar, and the enlight- 
ened talents of a man of the world." * This work, enriched by 
the further investigations of Mr. Wheaton, was in 1844 trans- 
lated into French by M. Guillot, and was highly commended 
in that form by Baron Alexander von Humboldt, who in a letter 
to the translator speaks of the author as " l'habile et vertueux 
diplomate, que je suis fier de compter parmi mes amis les plus 
intimes." These were but a part of the literary and historical 
labors of Mr. Wheaton during his residence at Copenhagen, 
but our limits will not admit of farther specification. 

In 1830 Mr. Wheaton visited Paris, a vigilant observer of 
the dynastic revolution then in progress. His European repu- 
tation readily procured for him the acquaintance of Guizot, 
Thiers, the Due de Broglie, Mignet, and the other statesmen 
and men of letters of France. He was presented by General 
Lafayette to Louis Philippe, and witnessed his taking the oath 
to the new charter. During his residences at Paris on several 
subsequent occasions, though never clothed with an official 
character, he received much personal attention from the King 
of the French, who conferred freely with him on the public 
questions of the day. A visit to London in 1831, on business 
connected with the Danish indemnity, furnished him the op- 
portunity of extending his acquaintance there, and forming 
friendly relations with the leading statesmen of Great Britain. 
In the autumn of 1833 he returned on leave to the United 
States, where he was received with public demonstrations of 
respectful attachment. At the request of the Law Institute 
of New York, he prepared a discourse for their anniversary 
in 1834, but was prevented from actually delivering it by 
business engagements at Washington. 

The principal object of Mr. Wheaton's visit to the United 
States was the prosecution of a suit, which had reached the 

* North American Eeview, Vol. XXXV. p. 343. 



1856.] OF HENRY WHEATON. 21 

court of ultimate resort, against his successor in the office of 
Reporter of the Supreme Court of the United States, who by 
the publication of an abridgment of his Reports had seriously 
impaired the pecuniary value of the original edition, in which 
were embodied the fruits of twelve years of arduous labor, 
and to which he had looked forward as a permanent future 
provision for himself and his family. It would be unavailing 
and painful to discuss in these pages the merit of this contro- 
versy, which was decided adversely to the interests of Mr. 
"Wheaton. The heavy pecuniary loss which he suffered in the 
greatly reduced value of his work was aggravated, we are in- 
formed by Mr. Lawrence, by the permanent rupture of those 
friendly ties which had so long existed between him and Mr. 
Justice Story. 

Leaving Denmark for the United States in 1833, Mr. Whea- 
ton had received from the Prussian Minister at Copenhagen, 
the Count Raczynsky, well known as the historian of modern 
art in Germany and Portugal, a communication to be trans- 
mitted to Washington, expressing a desire on the part of the 
Prussian government to reopen its diplomatic intercourse 
with the United States, and intimating a wish that Mr. 
Wheaton, whose reputation was already established at Berlin, 
should be sent there. In conformity with this suggestion, Mr. 
Wheaton was, in the spring of 1835, appointed Charge d' Af- 
faires to Prussia by General Jackson, who thus performed for 
a second time an act of commendable liberality toward a 
functionary originally placed in office by his predecessor. The 
arrangement itself was entirely proper, in consideration of the 
greatly increased political importance of Prussia, and her con- 
trolling influence over the newly organized Zollverein. 

Taking advantage of the absence of the court from Berlin, 
Mr. Wheaton made a tour in the summer of 1835 through the 
Hanseatic cities and the Prussian provinces of Westphalia 
and the Rhine. He availed himself of this opportunity to 
collect such local information as would enable him to enter to 
advantage on his negotiations with the Customs-Union. He 
was furnished by Mr. Ancillon, the Minister of Foreign Affairs, 
with introductions to the local authorities, who afforded him 
every facility for prosecuting his inquiries. Before entering 
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upon his negotiations, he was raised to the rank of Envoy 
Extraordinary and Minister Plenipotentiary. An appropria- 
tion for this purpose had been made at the last session of 
General Jackson's administration, but the nomination of Mr. 
Wheaton was the act of his successor, Mr. Van Buren. The 
President was strongly counselled to this measure by his 
Attorney-General, Mr. Benjamin F. Butler, whom we have 
already had occasion to name as the associate of Mr. Whea- 
ton in the revision of the laws of New York. This cordial 
recommendation of his ancient professional colleague, but 
political opponent, and President Van Buren's bestowal of 
one of the best offices in his gift on a person who had been 
ten years out of the country, and who had no political claims 
founded on partisan service to the notice of the new adminis- 
tration, are acts of liberality as praiseworthy as they are rare. 
Mr. Wheaton received his letters of credence in his new 
capacity in March, 1837, but owing to the absence of the 
king at Tb'plitz he was unable to present them till Septem- 
ber. He took advantage of the interval to make another tour 
in the Prussian provinces, with a view to complete his former 
examination of their commercial relations, especially in refer- 
ence to the question of the tobacco duties, which formed a 
prominent topic in his instructions. On this tour he visited 
the province of Brandenburg, which he had not before seen, 
Hesse-Cassel, the other states of Western Germany, and 
Belgium. The information collected on this tour was of 
great use to Mr. Wheaton in preparing the memorial which 
he presented in July of the following year (1838) to the Con- 
gress of the Zollverein at Dresden, which he attended under 
the instructions of his government. His object was to procure 
a redaction of the duties on some of the principal articles im- 
ported from America, though not authorized at that time to 
hold out to the German league the inducement of the admis- 
sion of their exports to the United States on a lower duty than 
the competing articles from other countries. He obtained a 
partial success in reference to rice, but the consideration of the 
more important article of tobacco was adjourned to the next 
year. 

In 1840 Mr. Wheaton negotiated a separate commercial 
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treaty with the kingdom of Hanover, who declined on this 
occasion to associate herself with the Steuerverein, another 
Customs-Union of a more limited extent than the Zollverein, 
and comprising, besides Hanover, the duchies of Brunswick 
and Oldenburg, In 1841 a communication was made to 
Congress from the Department of State, the materials of 
which, Mr. Lawrence informs us, were derived from Mr. 
Wheaton's despatches, with respect to the commercial rela- 
tions of the United States with the Zollverein and the Sound 
duties. In this paper the Secretary of State (Mr. Webster) 
distinctly recommends a treaty with the states united in the 
Commercial Union, with a view to the extension of our 
trade, and the abolition of the droit cFaubaine and droit de 
detraction. 

Meetings of the Zollverein Convention were held at Stutt- 
gart in July, 1842, and at Berlin in September, 1843. These 
meetings were attended by Mr. Wheaton, and every effort was 
made by him to prosecute to a successful issue the negotiation 
for a diminution of duties on articles imported from the United 
States into Germany. He was met, however, by the objection, 
that those articles were already received in Germany on more 
favorable terms than in England or France, without any cor- 
responding preference given to German products in the ports 
of the United States. It was also objected, that by our tariff 
of 1842 the duties on some articles of German produce had 
been raised. 

During the session of the Congress at Berlin in 1843, it was 
intimated to Mr. Wheaton that a reduction might be made in 
the duties on tobacco imported into the states of the Zoll- 
verein, provided some equivalent were given by the United 
States in the reduction of duties on German products. This 
overture assumed the form of an official communication from 
Baron Bulow to Mr. Wheaton, and was by him transmitted 
to Washington. 

Mr. Wheaton was immediately authorized by the Secretary 
of State (Mr. Upshur) to negotiate a treaty on the proposed 
basis, and the Presidential Message of December, 1843, con- 
gratulated Congress on the prospect of an arrangement for 
the reduction of the duty on tobacco, and the continued ad- 
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mission of cotton duty-free, and of rice on the reduced duty 
which had been lately adopted. The equivalent in the United 
States was to be the reduction of the duties upon silks, look- 
ing-glass plates, toys, linens, and other articles not coming 
into competition with those of American growth and manu- 
facture. 

On this basis Mr. Wheaton found no further difficulty in 
bringing his protracted negotiation to a successful result. The 
treaty was signed on the 24th of March, 1844, and embodied 
in details the principles just set forth. It was promptly trans- 
mitted by the President to the Senate, and referred in that 
body to the Committee on Foreign Affairs, who, after a re- 
committal, finally reported against it. On the 15th of June 
it was ordered to lie on the table by a vote of 24 to 18. 
The objections made to the treaty are thus expressed in the 
report of the committee : " In the judgment of the commit- 
tee,* the legislature is the department by which commerce 
should be regulated and laws of revenue passed. The Con- 
stitution in terms communicates the power to regulate com- 
merce and to impose duties to that department. It communi- 
cates it in terms to no other. Without engaging at all in an 
examination of the extent, limits, and objects of the power to 
make treaties, the committee believe that the general rule of 
our system is indisputably, that the control of trade and the 
function of taxing belong without abridgment or participa- 
tion to Congress. Upon this single ground then the commit- 
tee recommend that the treaty be rejected." The committee 
did not confine themselves, however, to the constitutional 
objection, but proceeded to deny the importance of the stip- 
ulated concessions in comparison with those which were of- 
fered as an equivalent. 

Before the fate of the treaty had been thus adversely decid- 
ed, the Secretary under whose auspices it had been negotiated 
(Mr. Upshur) had lost his life, by the deplorable catastrophe 
caused by the bursting of a gun on board the " Princeton." 
He was succeeded by Mr. Calhoun, who fully shared the 

* Messrs. Archer of Virginia, Berrien of Georgia, Buchanan of Pennsylvania, 
Tallmadge of New York, and Choate of Massachusetts. The report was made by 
the last-named gentleman. 
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views of public policy under which those orders were drawn 
up, and who, in an interesting private letter to Mr. Wheaton 
of June 28, 1844, strongly expressed his disappointment and 
regret at the result, which he ascribed to calculations of elec- 
tioneering expediency on the part of the friends of Mr. Clay 
as a candidate for the Presidency. 

Too much weight must not, of course, be attached to opin- 
ions of this kind, pronounced in the heat of a canvass in which 
judgments were as likely to be biassed by party views on one 
side as on the other. We apprehend, notwithstanding the 
opinion of Mr. Calhoun to the contrary, that the Committee on 
Foreign Relations in 1844 were correct in stating the general 
rule and practice of the government, to which but few and 
limited exceptions had taken place. The Reciprocity Treaty of 
1854 is a much more important exception, and, as Mr. Law- 
rence intimates, may perhaps be regarded as an abandonment, 
on the part of the last Congress, of the constitutional objec- 
tion. We should not ourselves be disposed to regret such a 
result, and we conceive it to be in the spirit of the Constitu- 
tion, which imposes no express limitations on the treaty-mak- 
ing power. It is highly desirable, for the influence and credit 
of the government with other States, that the department 
charged with conducting our relations with them should be 
clothed with large powers. When it is considered that this 
department consists of the President and the Senate acting 
only by a vote of two thirds, there is but little danger of the 
conclusion of treaties against the sense of a majority of the 
House of Representatives. The republican principle, however, 
we take beyond all question to have been, to restrain, and not 
to enlarge, the treaty-making power. 

But whatever opinion might be entertained on this point, 
or of the policy of the Zollverein treaty as a practical ques- 
tion, there can be but one opinion of the ability evinced by 
Mr. Wheaton in its negotiation. It required much diplomatic 
experience and skill, a familiar knowledge of the German lan- 
guage, a mastery of the elements of the question on both sides 
of the water, and amiable personal manners. All these quali- 
fications, not too often met with singly in an eminent degree, 
were possessed by Mr. Wheaton in rare combination. 

vol. lxxxii. — no. 170. 3 
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Mr. Wheaton, as we have observed, besides the more impor- 
tant object of procuring a reduction of the duties on tobacco, 
had been instructed to obtain, if possible, the abrogation of 
the droit d'aubaine and droit de detraction. These duties oper- 
ated with severity on the emigration to the United States. By 
the droit de detraction a duty of not less than ten per cent 
was levied on the sales of property effected by those who were 
about to leave their native country. The droit d'aubaine 
amounted to a similar tax on all property which might accrue 
to emigrants to the United States on the death of relatives at 
home. These oppressive duties were done away with in 
treaties negotiated by Mr. Wheaton with Hanover, Wurtem- 
berg, Hesse-Cassel, Saxony, Nassau, and Bavaria. 

These treaties included the customary provision of the trea- 
ties of the United States, giving to the citizens and subjects 
of each of the contracting parties all the rights of native citi- 
zens with respect to the disposal and inheritance of personal 
property, but with respect to real property reserving only a 
limited and reasonable time to dispose of it. This distinction 
between real and personal property has of course grown out 
of that feudal principle of the English Common Law, which 
attaches a peculiar importance to the tenure by which land is 
held. But as creating a necessary limitation on the treaty- 
making power of the federal government, it proceeds on a 
strange confusion of ideas, as if the feudal system were a part 
of the Constitution. That instrument provides as follows: 
" All treaties made, or which shall be made, under the author- 
ity of the United States, shall be the supreme law of the land, 
and the judges in every State shall be bound thereby, anything 
in the constitution or laws of any State to the contrary not- 
withstanding." There is nothing here which reserves to the 
State governments any peculiar control over land tenures, or 
which establishes any distinction between real and personal 
property. It is also obvious to remark, that if the treaty- 
making power cannot give to aliens an absolute right to hold 
and inherit real property, it cannot give them a right to hold 
it for a limited period. 

Although the general practice of the United States in their 
treaties has been as above stated, it has not been uniform. 
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The treaties with France in 1778, with Holland in 1782, with 
Sweden in 1783, and with New Granada in 1847, make no 
distinction between real and personal property. Jay's treaty 
with England in 1794, made no such distinction as far as con- 
cerned real property already in possession. The treaty with 
Bavaria, as negotiated by Mr. Wheaton in 1845, made no dis- 
tinction, but the Senate struck out the words " and real," which 
accordingly appear in parentheses as the treaty is printed. A 
similar indication, and probably for the same cause, appears 
in the text of the Mexican treaty of 1831. The Austrian 
treaty of 1829 and the Neapolitan treaty of 1845 made no 
provision whatever for the rights of aliens in real property, 
but the Austrian treaty of 1848 conforms to the usual practice. 
This provision, that is, allowing to the alien the full citizen's 
right in personal property, but granting him only a limited or 
a reasonable time to dispose of real property, was first intro- 
duced in 1785 in the treaty with Prussia negotiated by John 
Adams, Franklin, and Jefferson, and was continued in all the 
other treaties, with the exceptions just named, concluded and 
ratified, to the number of twenty-eight, down to the year 1853. 
How the practice has been in the more recent treaties, we have 
not at this moment the means of ascertaining. 

In the consular convention negotiated with France in 1853, 
a new course was adopted. As the law of France gives to 
aliens the same rights as to native subjects in reference to both 
kinds of property, the French government deemed itself au- 
thorized to expect, and was extremely desirous to obtain, the 
corresponding privilege for its subjects domiciliated in the 
United States. It was not doubted by the negotiator on the 
part of the United States, that, if the treaty-making power 
could grant to the alien a right to hold real property for a cer- 
tain time, it could grant him a full right to take and hold. In- 
asmuch, however, as a different principle had been acted upon 
in the great majority of cases, and there was no hope of the 
concurrence of the Senate in any other, it was decided to in- 
troduce into the convention a provision, that, when the laws 
of a State did not permit an alien to hold real property, the 
President would recommend to such State to modify its laws 
in favor of the subjects of France. The event justified this 
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view of the subject. The Convention with France was con- 
firmed, while serious objections were interposed to the Swiss 
convention, negotiated two or three years before, and contain- 
ing only the ordinary provisions. 

The negotiation of the Zollverein treaty was the last of the 
more important official labors of Mr. Wheaton. The follow- 
ing year, however, (1845,) he concluded a convention with 
Prussia for the mutual extradition of fugitives from justice, 
which, though it failed at the time to be confirmed by the 
Senate, was revived under Mr. Fillmore's administration, and 
extended to several of the minor German states. He contin- 
ued also to give much attention to the Sound duties paid to 
Denmark, as well as to the duties levied by the Hanoverian 
government at Stade on the passage of foreign vessels up the 
Elbe. Besides his strictly official duties, Mr. Wheaton em- 
ployed himself in the elaborate investigation of almost every 
important question of a political character which was suggest- 
ed by the events of the day. The conclusion of the quintuple 
treaty of December 20, 1841, drew from him a carefully pre- 
pared treatise on the right of search. An incident arising 
in his own legation at Berlin led to a very able discussion of 
the extent of the exemption of foreign ministers from the local 
jurisdiction of the governments to which they are accredited, 
the substance of which is recorded in the work before us* 
The positions assumed by Mr. Wheaton in this discussion 
were maintained with great ability, and to the general satis- 
faction of the diplomatic body in Europe. The seizure of 
the " Caroline," and the affair of the " Creole," were the sub- 
jects of essays prepared, by Mr. Wheaton, for the Revue du 
Droit Franpais et Etr -anger ; and in an article in the Prussian 
Staats- Zeilung, (the official paper at Berlin,) he vindicated the 
government of the United States from the imputations cast 
upon it, in consequence of the neglect of some of the individ- 
ual States to pay their debts. In these ways, and through 
every other channel of influence afforded by his official posi- 
tion and personal intercourse, he labored with untiring dili- 
gence to maintain the character and define the position of his 
country, and to defend her from misrepresentation. 

* Page 287. 
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From the intimations which Mr. Lawrence has given us 
of the contents of several of Mr. Wheaton's unpublished 
despatches, it will be seen that he performed with singular 
fidelity that part of the duty of a foreign minister which re- 
quires him to keep his government well informed of every oc- 
currence of public moment, political, statistical, or commercial, 
which falls within his observation. Elaborate despatches 
upon over-land communication with the East, by the way of 
Egypt, and across the Isthmus of Panama ; upon the resources 
of China, on occasion of the opening of that sealed empire 
to the intercourse of the world in 1842 ; upon the claims of 
the representatives of Paul Jones on the government of Den- 
mark, for prizes sent into Norway and delivered up to Great 
Britain, during the Revolutionary war ; upon the anomalous 
relations of the Prussian government with its Catholic subjects; 
and other important questions and subjects, are referred to by 
Mr. Lawrence. These brief indications of the contents of Mr. 
Wheaton's despatches authorize us to anticipate a rich harvest 
of instruction in the comprehensive publication, which Mr. 
Lawrence permits us to expect from his pen. 

We have in the introduction to this article spoken of the 
first publication of Mr. Wheaton's great work, of which Mr. 
Lawrence now presents to us this much improved edition. In 
1841 the first edition of the "History of the Progress of the 
Law of Nations in Europe from the Peace of Westphalia to 
the Congress of Vienna," prepared as a prize essay for the 
Institute of France, was published at Leipzig, in French. 
Two successive and greatly improved editions were published 
on the Continent, and an English translation appeared at New 
York in 1845. This work forms the pendant to the elementary 
treatise, and, though from the nature of the subject not admit- 
ting the same methodical treatment, is filled with a learning 
not to be found collected in any other volume. It was the 
subject of an honorable notice in France from the pen of Mr. 
Pinheiro-Ferreira, the learned and acute editor of Vattel and 
Martens, and furnished the text of an elaborate article on the 
law of nations by Mr. Senior, in the Edinburgh Review (Vol. 
LXXVII. p. 303), in which a well-deserved tribute is paid to 
3* 
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Mr. Wheaton's character as a lawyer, historian, statesman, 
and publicist. 

It is scarcely necessary to state that the talents and learn- 
ing thus displayed by Mr. Wheaton acquired for him a distin- 
guished name in Europe. He was elected, during his residence 
at Berlin, a foreign member of the Prussian Royal Academy 
of Sciences; and in 1842 received the same compliment from 
the French Institute, of which he was chosen a corresponding 
member, of the Section of Jurisprudence. Thus honored 
abroad, he was not less appreciated at home, and he enjoyed 
the distinction — almost solitary in the diplomatic service of 
the United States — of having during a period of twenty years, 
without intermission, been employed to represent the country, 
to the entire satisfaction of several successive administrations, 
and through two political revolutions involving a general 
change of public officers at home and abroad. 

In this state of things, and, to borrow the language of Mr. 
Lawrence, " at the height of his celebrity, and when he might 
justly have looked for a transfer to one of the great courts of 
Paris or London, where his experience and peculiar acquire- 
ments might have been more useful to his country, he received 
an intimation from the Secretary of State (Mr. Buchanan) of 
President Polk's intention to terminate his mission to Berlin, 
with a view to the appointment of a successor ; and the op- 
portunity was afforded him of anticipating his removal by a 
voluntary resignation." As a general principle, we do not 
object to short terms of diplomatic service. They may be at- 
tended with some inconvenience in particular cases, but there 
are counterbalancing advantages. Whether desirable or not, 
no other system is practicable in this country. But surely ex- 
ceptions to the general rule should be made in cases of distin- 
guished merit, and the removal of Mr. Wheaton, under all the 
circumstances of the case, was a most discreditable sacrifice 
to the exigencies of party. It excited astonishment in Europe, 
but happily wrought no injury to the reputation of Mr. Whea- 
ton, at home or abroad. He was received with merited honors 
on his return to his native country, and was soon invited to a 
lectureship on International Law in the Law School of the 
University at Cambridge. This appointment would no doubt 
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have resulted in his establishment as a permanent professor of 
the Law of Nations in the Dane Law School ; but all calcu- 
lations of this kind, as far as Mr. Wheaton was concerned, 
were speedily disappointed by his death on the 11th of 
March, 1848. 

We have done little more in the preceding pages than to 
condense the interesting account given by Mr. Lawrence of 
the professional and diplomatic career and labors of Mr. 
Wheaton, necessarily limiting ourselves almost wholly to a 
narration of the leading facts, and omitting much matter of 
interesting detail. We have left ourselves no space for any 
further analytical notice of the work of which the title is given 
at the head of our article, and which, as we have observed, 
was reviewed in our journal on the appearance of the first 
edition. It now appears, as we have stated, in a highly im- 
proved form, containing not only the latest revisions of the 
distinguished author, but the careful and learned annotations 
of Mr. Lawrence. In the latter portion of the Introduction, 
he has incidentally adverted to events bearing upon the great 
questions of public law discussed in the work, and which have 
occurred since it received the last corrections of its author. 
The most important of these are the occupation of Rome by 
a French army; the Hungarian revolution, and the right 
claimed by the United States to inform themselves of its 
progress by a confidential agent ; the overture of France and 
England to the United States to join in a tripartite conven- 
tion relative to Cuba ; and the pending contest in Eastern 
Europe. In the annotations upon the text in the body of the 
work, Mr. Lawrence has carefully pointed out the incidents 
which have occurred within the last seven years, illustrative 
of his author, and especially the important changes in the 
maritime law of nations which have been made since the 
commencement of the present war, — the recognition by the 
belligerents of the principle of " free ships, free goods," with- 
out its antithesis, — the abstinence from privateering, — the 
respect paid to the property of one belligerent found within 
the jurisdiction of the other at the breaking out of the war, — 
and the encouragement given to the continued prosecution 
of commerce within lawful channels, both by the belligerents 
and neutrals. 
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In the Appendix to the work Mr. Lawrence has brought 
together much valuable matter. The first article is a very 
learned and instructive note upon the subject of naturaliza- 
tion. To this succeeds the act of the last session of Congress 
to remodel the diplomatic and consular system of the United 
States, a law containing some valuable provisions, and making 
desirable changes in the present system, but standing itself 
in need of careful revision and amendment, as is sufficiently 
seen in the report of the Attorney-General upon its construc- 
tion. The next article of the Appendix consists of the impor- 
tant debate in the House of Commons on the 4th of July, 
1854, the chief value of which lies in the learned and manly 
speech of Sir William Molesworth. This is followed by some 
addenda to the notes, the most important of which refer to 
our relations with Cuba. 

Of the present edition of Mr. Wheaton's works, about a third 
part is from the pen of Mr. Lawrence, who has discharged 
the office of editor and commentator with signal fidelity, in- 
telligence, and success. He not only shows himself familiar 
with the subject as treated in the pages of his author, but also 
well acquainted with the entire literature of the law of nations. 
Whatever is furnished by the English and Continental writers 
who have succeeded Mr. Wheaton, by Phillimore, Wildman, 
Manning, Reddie, and Poison, by Ortolan, Hautefeuille, and 
Fcelix, is judiciously drawn upon by Mr. Lawrence. The 
diplomacy and legislation of our own and foreign countries 
are carefully examined, and, in short, the work is made in his 
hands — we think it not too much to say — what its lament- 
ed author would have made it, had he lived to the present 
time. 



